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ABSTRACT In the employment sphere, misconduct is an all-embracing term. This paper examines acts arising
from the conduct of the public officials which have a negative effect on the business of the employer or employment
discipline which may result to the breach of fiduciary duties. The misconduct might result to breakdown of trust
and confidence by the employer especially when the employee fails to exercise due care in performing the duty. In
South Africa, the deployment of cadre to public offices has been vehemently critisised because of the misconducts
being perpetrated by the deployees. This paper examines somemisconducts of the public officials especially senior
public office bearers in virtually all spheres of government in South Africa and how they have impacted on their
performances. The paper also analyses core obligation of mutual trust and confidence as they relate to the
functioning and regulation of public officials in discharge of their duties to the public and the country.

INTRODUCTION

Termination of the employment of public
officials in the workplace presents a number of
interesting issues (Weiler 1990). Public officials
are people who have been entrusted with the
responsibilities to implementing government
policies and deliver good services to the citi-
zens in their different departments (Gray and
Jenkins 1988). As senior government officials
and public office bearers, they are expected to
be above board in all their dealings by not com-
promising their positions in whatever way (Kuye
and Mafunisa 2003). Barzelay and Armajani
(1992) indicate that “universal rules embodying
the merit principle was expected to assure that
government officials would act competently on
behalf of the public interest.” Incompetency
manifesting in whatever form is tantamount to
breach of fiduciary duty and misconduct (Pache-
co 2012). It is also an admission on the part of
the public officials as not fit and proper for the
job. There are consequences for this in South
Africa (Rose-Ackerman 1999).

South African courts and other courts from
different jurisdictions have had the opportuni-
ties to adjudicate on the issues surrounding the
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breach of fiduciary relationships of public offi-
cials in the workplaces (Ruggie 2008). In South
Africa, the Courts have invoked the provisions
of the constitution and in particular, the relevant
labour legislation to bring to justice erring pub-
lic officials for breach of fiduciary duties, mutual
trust and confidence bestowed on them as ex-
empliefied in the policies and laws (Rotman 2011).
It is therefore incumbent on senior public offi-
cials to, from time to time, conduct self evalua-
tion regarding whether they are meeting the
standards sets by the employers (Vedung 2008).
To this end, response and opinion of a third
party will be a useful tool that can be used to
conduct such assessment and evaluation (Am-
mons 2012). If the public are satisfied with the
services they are getting, this will be an indica-
tion of good performance (Hatry 2006). Howev-
er, if it isthe contrary, this will reveal inefficien-
cy, betrayal of mutual trust and confidence and
more importantly, the breach of the fiduciary re-
lationship. Undoubtedly, the distinct aspect of
the jobs of public officials relates to a degree of
professionalism and expertise of an extremely
high standard and as such, the slightest devia-
tion from that high benchmark will attract con-
sequences of a grave magnitude which might, if
sufficient evidence is produced, result to an
outright dismissal form the workplace (Kearns
2013). This paper is written against the back-
drop of the gradual decline of public trust in the
public officials either hired or deployed by the
South African government at various levels. This
paper therefore argues that there is need to put


kre1
Typewritten Text

user
Text Box
PRINT: ISSN 0971-8923 ONLINE: 2456-6756

kre1
Typewritten Text

user
Text Box
   DOI: 10.31901/24566756.2014/39.01.12

kre1
Typewritten Text


112 KONANANI HAPPY RALIGILIA AND KOLA O. ODEKU

people who can be trusted to do the job,those
that have credible and requisite qualifications
to do public jobs as opposed to people without
requisite qualifications and expertise being de-
ployed to public institutions and parastatals to
do demanding and skilled jobs (Barrow and
Mosley 2011).

METHODOLOGY

The methodology for this paper is qualita-
tive research approach. The study used elabo-
rately, contemporary literature relevant to the
problem identified, the aim and objective of the
study. Other relevant statutory, legislative and
policy frameworks were also thoroughly exam-
ined, analysed and applied to solve the problem
of breach of trust, fiduciary obligations and con-
fidence by public officials in the workplace.

Objective

The objective of this paper is to explain how
people who have been put in positions of trust
and confidence by the government have been mis-
behaving and manifesting various acts of miscon-
ducts and maladministration in the course of per-
forming their jobs and this is impacting negatively
on the citizens service-receivers. The paper also
highlights breach of trust and fiduciary duties by
public officials to the employers which are rooted
in numerous compromises, corruptions, nepotism,
disloyalty and meeting of self-interest. The paper
points out the consequences and impacts of these
breaches on the employers and the citizens.

Literature Review

The discussion around the issues of fidu-
ciary duty are dynamic in nature and cuts
through other related principles such as trust,
confidence, loyalty, good conduct and so on
(O’Connor 1992). The dynamic nature of fidu-
ciary duty is put this way by Hawley et al. (2011)
thus “fiduciary duty is grounded on a relative-
ly stable set of legal principles that have sur-
vived for centuries. However, interpretation of
fiduciary principles can be quite dynamic. We
are again at an inflection point, where our un-
derstanding and appreciation of fiduciary duty
is evolving rapidly.”

Therefore, the principle of fiduciary duty cuts
across boundaries in virtually all employer and

employee relationships (Smith 2002). In gover-
nance, itis applicable to all public office holders
whether in senior or junior positions but more
responsibility and accountability are required
from top and most senior public servants in all
spheres of government (Fernando 2009). Mul-
gan (1997) writes “there is sameness to writing
on public accountability which does not al-
ways do justice to the subject. With responsibil-
ity and accountability conflated ..., ministers
constantly appear irresponsible. Yet a more
complex account of public accountability is
possible, one which acknowledges that no sin-
gle institution can undertake the important
work of ensuring accountability from ministers,
the parliament and public servants.”

It also applies to political cadre deployed to
the various sectors of the government. These
deployees are also bound by the principles irre-
spective of their party affiliation or loyalty. It is
against this backdrop that Barzelay and Arma-
jani (1992: 3) admonished as follow “imagine
how government would work if almost every
operating decision including the hiring and
firing of individuals were made on partisan
political grounds.”

The loyalty to the job should supersede and
reign supreme at all-time over the loyalty to the
political party. It should be pointed out that there
is nothing wrong with deployments but the de-
ployee should be able to abide by the policy
and law governing and regulating where he or
she was deployed (Tyler 2001). Anything done
contrary to this will amount to breach of fiducia-
ry duty of that sector the workplace.

According to Onselen (2012), “cadre deploy-
ment can best be described as the appointment
by government, at the behest of the governing
party, of a party-political loyalist to an institu-
tion or body, independent or otherwise, as a
means of circumventing public reporting lines
and bringing that institution under the control
of the party, as opposed to the state.” In the
same vein, Kanyane (2012) indicates that “the
African National Congress Party (ANC’s) pol-
icy of cadre deployment is adversely affecting
public services mainly because the politically
connected incompetent and unqualified peo-
ple are unable to deliver services efficiently and
effectively.” The insights provided by these au-
thors clearly show that there is lack of account-
ability on the part of the deployees just because
they are well connected to the ruling party. This
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notwithstanding, being connected will not ex-
onerate any erring deployed public officials from
facing the consequences of breach of fiduciary
duty if misconduct is alleged and proved. Com-
petence, requisite skills, ethical standards and
so on are some of the things that a public official
should possess in order to discharge the respon-
sibility of the office. This is supported by Ken-
yane (2012) where the view was expressed that
“competency and ethical standards are criti-
cal for an effective public service.” The reality
in most of the government departments is that
there are massive misconducts, unethical con-
ducts and so on being perpetrated by these of-
ficials with impunity.

A consideration of how to make erring pub-
lic official accountable (by dismissal) may be
analysed from the common law perspective
(Lowe 2011). Pursuant to this, it will be proper to
first highlight the classical background of the
common law duty of trust and confidence in the
employment relationship.

To consider whether misconduct had been
perpetrated, there is a need to look at this vis-a-
vis the nature of the individual employment re-
lationship recognised under the common law
principles (Hill 2004). This is pertinent because
common law is still crucial as the principles gov-
erning the individual employment relationship
are derived from common law despite legislative
inroads into employment relationships (Weiler
1990). Grogan (1993) asserts that “the contract
of employment constitutes the foundation upon
which the employment relationship is predi-
cated.” To some extent, this view is a true reflec-
tion of the employment relationship; however,
such relationship must derive its validity from
the Constitution and the enabling labour law
and legislation (Rousseau and Tijoriwala 1999).

Although Grogan (1993: 2-3) asserted that
“the common law contract of employment re-
mains the basis of the employment relationship
in the sense that the legal relationship between
the employer and the employee is created by
it,” Jordaan (1990) argued that “at some stage in
the history of its development, the contract of
employment probably reflected reality with a rea-
sonable measure of accuracy. It no longer does
so and its continued survival can only be ex-
plained in terms of its being a figment of the
legal mind.”

Indeed, the common law, according to Ry-
croft and Jordaan (1992) treat the contract of
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employment as “a species of the contract of let-
ting and hiring. More particularly, it is treated
as a contract of letting, by an employee, of his
labour potential to the employer.”

However, Brassey (1990: 893) points out that
“Judges and scholars on labour law have found
it extremely difficult to define a contract of em-
ployment. This is understandable as that which
needs to be defined in legal terms is a social
relationship.” Brassey (1990: 920) explains the
complex nature of the employment relationship
and the problems that are being encountered in
determining the existence of such a relationship
as follows:

“Employment is a complex and multifacet-
ed social relationship; its forms are protean,
and its existence must be viewed by a process
whose application goes unremarked in most
other branches of the law, the process of assess-
ing all the relevant facts.”

The following definition by Du Plessis et al.
(1998: 7) is in accordance with the views held by
most South African writers on what constitutes
a contract of employment:

“[a] contract of employment ... [s] an agree-
ment in terms of which one party (the employ-
ee) agrees to make his personal services avail-
able to the other party (the employer) under
the latter’s supervision and authority in return
for remuneration.”

It is important to distinguish between the
lawful termination of an employment contract
and the fair termination of an employment con-
tract (Rousseau and Aquino 1993). If the termi-
nation is in accordance with the contract, the
termination is lawful. If not, it will be a breach of
the contract and thus renders such termination
unlawful (Burton 1980).

Fouche (2003) contended that the common
law does not concern itself with the reason for
the termination of the employment contract, as
long as the contractual and statutory provisions
relating to notice have been complied with, the
requirements of the common law are satisfied
and the termination is regarded as lawful. In the
case of Sidumo and another v Rustenburg Plat-
inum Mines Ltd and others [2007] 12 BLLR 1097
(CC) at paragraphs 78 to 79, the court held that
the concept of fairness originates from the La-
bour Relations Act of 1995 (LRA) and the terms
thereof and explicitly prescribes that a dismissal
must be fair in all respects whenever it is applied
assanction against an employee (Summers 1976).
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Against this backdrop, even ifa public official is
in breach of fiduciary duty, there is still the need
to follow the due process and procedure before
dismissal (Brown 1970). It is pertinent to men-
tion that sometimes a dismissal is lawful, it does
not necessarily follow that such a dismissal is
fair (Perritt 1989). Therefore the dismissal of the
public officials must comply with certain sub-
stantive and procedural requirements (Bellace
1982).

BASIC VALUES AND PRINCIPLES
GOVERNING CONDUCTS OF
PUBLIC OFFICIALS

Section 195 of the South African constitu-
tion clearly articulates the standards of profes-
sionalism and expertise expected to be pos-
sessed by any public official and more impor-
tantly senior public officials in all sphere of gov-
ernment institutions. Section 195(1) asserts that
“a high standard of professional ethics must be
promoted and maintained. Efficient, economic
and effective use of resources must be promot-
ed. Services must be provided impartially, fair-
ly, equitably and without bias. People’s needs
must be responded to. Public administration
must be accountable.” The implication of these
is that a public official is expected to perform
and ensure the implementation of the provision
of sections 195 and 195(1). These sections call
for good administration and accountability. Fail-
ure to administer as prescribed or omission to
act will render the erring official to account. If
the erring official is unable to perform his or her
duties and fails to account, this might lead to
disciplinary process and if found guilty could
be dismissed for any of these; for maladminis-
tration, incompetency, unethical behaviour, cor-
ruption and so on depending on the charges.

In the report, the Public Protector outlined
the significance of section 195 from the perspec-
tives of the recent decision of the Constitution-
al Court in the matter of Khumalo and Another
versus the MEC of Education in KwaZulu-Natal
that:

““Section 195 provides for a number of im-
portant values to guide decision- makers in the
context of public-sector employment. When, as
in this case, a responsible functionary is en-
lightened of a potential irregularity, section
195 lays a compelling basis for the founding of
a duty on the functionary to investigate and, if

need be, to correct any unlawfulness through
the appropriate avenues. This duty is founded,
inter alia, in the emphasis on accountability
and transparency in section 195(1)(f) and (g)
and the requirement of a high standard of pro-
fessional ethics in section 195(1)(a). These pro-
visions found not only standing in a public func-
tionary who seeks to review through a court
process a decision of its own department, but
indeed they found an obligation to act to cor-
rect the unlawfulness, within the boundaries of
the law and the interests of justice. Public func-
tionaries, as the arms of the state, are further
vested with the responsibility, in terms of sec-
tion 7(2) of the Constitution, to “respect, pro-
tect, promote and fulfill the rights in the Bill of
Rights.” As bearers of this duty, and in perform-
ing their functions in the public interest, pub-
lic functionaries must, where faced with an ir-
regularity in the public administration, in the
context of employment or otherwise, seek to
redress it.”” (Madonsela 2014)

The recently released report on Nkandla pri-
vate home of the President of the Republic of
South Africa, Jacob Zuma reveals how public
officials who have been entrusted with state re-
sources mismanaged tax payers’ money through
compromises, corruption, improper conducts and
maladministration (Madonsela 2014). The report
revealed that section 195 was transgressed by
most of the public officials and government in-
stitutions that were entrusted with installing
security devices in the President’s private home-
stead. The Public protector indicted majority of
the public officials and even, the President and
concluded that their actions amounted to mis-
conducts which call for disciplinary actions to
be taken against all the persons indicted. The
Public Protector pointed out that “incidentally,
if the state had heeded its duty from 2009 when
the media broke the story on the Nkandla
Project, it would have saved the citizens who
invested trust and taxes in the public adminis-
tration millions of rand” (Madonsela 2014).
Because of this wilful and intentional acts and
omissions on the parts of all the role players in
the Nkandla saga, there is need for accountabil-
ity and those found guilty to be accordingly
dismissed apart from other measures or sanc-
tions that have been recommended in the re-
port. The office of the Public Protector has inter-
vened as required by the Constitution and its
findings are in line with the observation of Bar-
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zelayand Armajani (1992: 3) thus “if many agen-
cies spent their entire annual appropriation in
the first three months of fiscal year, if appropri-
ations were made to agencies without anyone
having formulated a spending and revenue
budget for the jurisdiction as a whole; and if no
agency or person in the executive branch had
authority to oversee the activities of govern-
ment agencies.”

THE DISMISSAL OF SENIOR
PUBLIC OFFICIALS

The South African Public Enterprises Minis-
ter, Malusi Gigaba stated that cadre deployment
to parastatal boards is acceptable if the individ-
uals concerned are skilled for the position (Gi-
gaba 2013). The underlying words are skilled for
the position. However, most of the deployees
are unskilled for the positions they have been
deployed and the manifestation of this is the
poor services and various compromises being
exhibited as deployees in various positions in
the government sectors (Modisha 2013). If found
wanting for breach of fiduciary duty, the princi-
ples of fiduciary duty will call the erring official
to render account (Rosen 1963). The House of
Lords observed in the case of R v Secretary of
State ex parte Council of Civil Service Unions
1985] AC 374 that in the interests of national
security, a public official might be obliged to
give up union membership or face dismissal. In
the New Zealand case of Deynzer v Campbell
(1950) New Zealand Law Report, 790 the posi-
tion was explained as follows, “a servant owes a
duty of loyalty to his employer’s interests and if
he develops opinions or associations, whether
political or otherwise, which do or might en-
danger the interests of his employer then he
cannot complain if his employer take steps by
way of dismissal or transfer to other work so as
to abate the danger, [especially where] the
department in which the plaintiff was employed
is one in which the loyalty and discretion of its
components cannot be in doubt.”

The issue of irremediable breach of trust in
the upper echelons of the public service came
for consideration in the case of Masetlha v Pres-
ident of RSA and another 2008 (1) 566 (CC). In
the case, the President had first suspended and
later terminated Masetlha’s employment as Head
and Director-General (D-G) of the National Intel-
ligence Agency. The was a fallout between the
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most senior public officials, the President and
the Minister of Intelligence concerned in the so-
called “Macozoma affair” which broke into the
public domain (Masetlha v President of RSA and
another at paragraphs 9-16). In making the deci-
sion, the President asserted that the relation-
ship of trust between him, as head of state, the
national executive, and the Head and D-G ofthe
National Intelligence Agency (NIA), had disin-
tegrated irreparably. The public official then
launched legal proceedings before the High
Courtand later the Constitutional Court seeking
reinstatement to his previous position. The re-
spondent opposed application. While finding
in favour of the appellant in so far as unlawful
termination of his contract, Moseneke DCK writ-
ing for the majority declined to re-instatement
(Masetlha v President of RSA and another at
paragraph 98) and held that: “this is so because
it would not be proper to foist upon the Presi-
dent a Director-General of an important intel-
ligence agency he does not trust. Nor would
the public interest be served by a head of an
intelligence service who says that he has lost
trust and respect for his principals, being Pres-
ident and the Minister.”

A complete trust between the President and
the head of the NIA is essential. Otherwise, the
security of the country may be compromised.
Trust is thereof fundamental to the relationship
between the President and the head of NIA.

Ngcobo J subscribed to the views of
Moseneke J in the case of Masetlha v President
of RSA and another at para 17. (as he then was)
who commented thus at paragraph 17: “regret-
tably, on the record before us, the relationship
between the President and the applicant has
deteriorated at least since the “Macozoma af-
fair”” broke out. One need only have regard to
the allegations and counter allegations made
in the papers. The subjective views of the Pres-
ident on the state of the relationship between
him and the applicant bear testimony to this.
The applicant, while accepting that the rela-
tionship between him and the President has
deteriorated nevertheless believes it may still
be repaired. This implicit acknowledgement of
the breakdown in the relationship by the ap-
plicant serves to confirm the state of the rela-
tionship. Viewed objectively therefore the rela-
tionship of trust between the applicant and the
President, which is fundamental to the rela-
tionship between the head of the NIA and the
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President, has dropped to its lowest ebb. And
in my view, it has broken irreparably. It is not
necessary to consider who is responsible for
this breakdown. It is sufficient to hold that,
viewed objectively; the relationship has indeed
broken down.”

This case implies that the deployment of se-
nior members of the ruling party, the African
National Congress (ANC) as public officials in
government did not immune the deployee from
being dismissed on the bases of the breach of
trust and confidence.

THE SIGNIFICANCE OF
DUTY OF COOPERATION

The duty of cooperation derived from a sin-
gle important case of Secretary of State for Em-
ployment v Aslef [1972] ICR 19. The issue here
was whether a work to rule by employees of
British Rail constituted a breach of contract. The
work to rule operated here involved minute ob-
servance of the British Rail rule book with the
intention of throwing the entire railway system
into chaos. The men insisted that they could
not possibly be breaking their contracts merely
by observing their strict terms. Lord Denning,
however, identified a breach if the employee, with
others take steps willfully to disrupt the under-
taking, to produce chaos so that it will not run
as it should, then each one who is a party to
those steps is guilty of a breach of contract’. He
gave ‘a homely instance of what he had in mind
as a breach at paragraph 18: “suppose | employ
aman to drive me to the station. | know there is
sufficient time, so that I do not tell him to hurry.
He drives me at a slower speed than he need,
with the deliberate object of making me lose
the train, and | do lose it. He may say that he
has performed the letter of the contract; he has
driven me to the station; but he has wilfully
made me lose the train, and that is a breach of
contract beyond all doubt.”

However, Lord Denning disapproved of the
term suggested by Donaldson at first instance
that the employee should actively assist the
employer to operate his organisation. It was
going too far to suggest ‘a duty to behave fairly
to his employer and do a fair day’s work.

Every public official owes a duty of good
faith and trust to his employer, which involves
an obligation not to work against his employer’s
interests (Lee 2006). This duty is automatically a

consequence of any employment, and exists
even if it does not expressly form part of the
employment contract (Johnston 2005). It is not
even regarded as an implied term of the con-
tract, but an integral part of that contract (Femi
2010). The Appellate Division affirmed the im-
portance of trust and confidence in the employ-
ment contract in the following (Council for Sci-
entificand Industrial Research v Fijen (1996) 17
ILJ 18 (A) at 26D-E) that, “it is well established
that the relationship between employer and
employee is in essence one of trust and confi-
dence and that, at common law, conduct clear-
ly inconsistent therewith entitle the ‘innocent
party’ to cancel the agreement ... It does seem
to me that, in our law, it is not necessary to
work the concept of an implied term. The duties
referred to simply flow from naturalia contrac-
tus.”

The governing principles are succinctly sum-
marized by Hiemstra J quoting with approval the
following passage from Rob v Green (1895) 2 QB
1: “l have a very decided opinion that, in ab-
sence of any stipulation to the contrary, there
is involved in every contract of service an im-
plied obligation, call it by what name you will,
on the servant that he shall perform his duty,
especially in these essential respects, namely
that he shall honestly and faithfully serve his
master, that he shall not abuse his confidence
in matters appertaining to his service, and that
he shall, by all reasonable means in his power,
protect his master’s interest in respect of mat-
ters confined to him in the course of his ser-
vice.”

Perhaps, one of the most concise authorita-
tive statements of which is generally encom-
passed by the duty of fidelity and good faith is
to be found in Blyth Chemicals v Bushnell (1933)
49 CLR 66. In that case Dixon and McTiernan
said at 81-82 that “conduct which in respect of
important matter is incompatible with the ful-
filment of an employee’s duty, or involves an
opposition, or conflict between his interest and
his duty to his employer, or impedes the faithful
performance of his obligations, or is destruc-
tive of the necessary confidence between em-
ployer and employee, is a ground of dismiss-
al... But the conduct of the employee must itself
involve incompatibility, conflict, or impediment,
or be destructive of confidence. An actual re-
pugnance between his acts and his relation-
ship must be found. It is not enough that ground
for uneasiness as to future conduct arises.”
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THE OBSERVANCE OF POLICIES
BY EMPLOYERS

It can also be asserted with some certainty
that the duty of mutual trust and confidence can
assist in the construction of the contract of em-
ployment (Cabrelli 2005). For example, the em-
ployer’s duty not to destroy mutual trust and
confidence obliges an employer to honour any
of its policies and procedures concerning treat-
ment of employees which have been communi-
cated to employees (McDermott 2009). This is-
sue was considered in the case of Denel (Pty)
Ltd v Vorster (2005) 4 BLLR 313 (SCA). This case
involved an appeal which was confined to a claim
for breach of contract. There was no dispute
that the government parastatal Denel (employ-
er) had proper substantive grounds for summari-
ly terminating the respondent’s employment.
The public official’s complaint was confined to
the process that was adopted.

The procedures that had to be followed
when disciplinary action was taken against an
employee, and the identities of the persons who
were authorised to take such disciplinary ac-
tion, were circumscribed in the employer’s disci-
plinary code (Modise 2004). The terms of the
disciplinary code were expressly incorporated
in the conditions of employment of each em-
ployee with the result that they assumed con-
tractual effect. They did not follow the pre-
scribed procedure in the disciplinary code
(Modise 2004).

Through the employer’s disciplinary code as
incorporated in the conditions of employment,
the employer undertook to its employees that it
would take a specific route before it terminated
their employment and it was not open to the
employer unilaterally to substitute something
else.

If the new constitutional dispensation has
the effect of introducing into the employment
relationship a reciprocal duty to act fairly it does
not follow that it deprives contractual terms of
their effect (Landman 2004). Such implied duties
would operate to ameliorate the effect of unfair
term in the contract, or even to supplement the
contractual terms where necessary, but not to
deprive a fair contract of its legal effect. The
procedure in the disciplinary in the matter was
held to be unfair one and the employee was en-
titled to insist that the employer abide by its
contractual undertaking to apply it (Bosch 2008).
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It is therefore submitted that in the light of
the fundamental right to fair labour practices,
there isan implied reciprocal duty of fairness on
the part of employer (England 2002). However
this duty of fairness does not displace contrac-
tual terms which are fair and accordingly a party
is entitled to rely on such terms (Ribstein 2004).

In Australia, the Federal Court of Australia
in Thomson v Orica Australia Ltd (2002) 116 IR
186 case found that an employer had breached
its duty of mutual trust and confidence by flout-
ing its own policy for return to work after mater-
nity. The court held that even if the policy was
not incorporated into the employment contract,
ignoring the policy signalled the employer’s lack
of regard for the employee and so constituted
breach of mutual trust. In the same vein, in the
case of Dare v Hurley [2005] FMCA 844. It was
observed that an employer’s best practice of
human resources procedures manual had been
ignored when the employee was summarily dis-
missed. The procedures manual provided that
employees should be given warnings if they
failed to meet certain performance standards,
which were also set out in the manual. Ms Dare’s
letter of appointment required that she agree to
be bound by these procedures, and although
the letter did not expressly commit the employer
to do likewise, it was held that the employment
contract would be unworkable unless the obli-
gation to observe the procedures manual was
reciprocal. Driver FM noted that the employer
had ‘taken the trouble to become a quality en-
dorsed business by Standards Australia’ and
that its proprietor, Mr Hurley, ‘placed great store
on following procedures’ (Dare v Hurley [2005]
FMCA 844 at paragraph 112). Of particular im-
portance, it was held that it would be inconsis-
tent with the mutual obligation of trust and con-
fidence implied by law into all employment con-
tracts if the employer were free to ignore the
procedures that bound the employee (Dare v
Hurley [2005] FMCA 844 at paragraph 121).

It appears that in Australia, breach of duty
of mutual trust and confidence will not give rise
toan entitlement to claim damages for hurt feel-
ings, distress or humiliation upon termination of
employment in a harsh and rude manner. The
principle in Addis v Gramaphone Co Ltd (1909)
AC 488 stipulates that no damages flow from
the manner of breach of a contract appears en-
trenched in Australian law (Godfrey 2003).
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CONCLUSION

This paper highlights the importance of pub-
lic officials, office bearers and those entrusted
with public responsibilities to be above board in
exercising and discharging their duties. Un-
doubtedly, governments institutions are the
major employers of public officials. Sometimes
the officials could be political deployees. No
matter who was deployed, high professional
standard is expected to perform the job. Com-
promises, corruptions, nepotisms, maladminis-
tration and incompetencies are all products of
misconducts that could lead to outright dismiss-
al if the official is found guilty of their fiduciary
duty, trust and confidence.

RECOMMENDATIONS

It is recommended that even if the govern-
ment in power wants to deployee members of
the parties as cadres to work in a position of
responsibility in any spheres of the government
institutions, qualified persons who will be able
to discharge the responsibility should be de-
ployed. Senior public officials should act pro-
fessionally and desist from compromises, cor-
ruption and nepotism as these are the sources
of poor services delivery which are generating
vicious protests in the country. Institutions that
have been put in place should be strengthened
in order not to be swayed or undermined by
political office bearers. Notable pronouncement
made by the Public protector to the effect that
those who corruptively looted the public funds
during the course of installing security devices
to the President’s house should return the mon-
ey is welcome as a remedial sanction against the
culprits.
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